Appeal No. 2388 - Ronald Scott MANLEY v. US - 24 April, 1985.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT No. (redacted)
| ssued to: Ronald Scott MANLEY

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2388
Ronal d Scott MANLEY

Thi s appeal has been taken in accordance with 46 USC 239(Q)
and 46 CFR 5. 30-1.

By order dated 30 Decenber 1982, an Adm nistrative Law Judge
of the United States Coast Guard at Houston, Texas revoked
Appel l ant's seaman's docunent upon finding himguilty of the charge
of "conviction for a narcotic drug law violation." The
specification found proved all eges that being the holder of the
docunent above captioned, on or about 5 June 1981, Appellant was
convi cted of possession of marijuana by the County Court of Harris
County, Texas.

The hearing was held at Houston, Texas on 12 Novenber 1982.
At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and

speci fication.

The I nvestigating O ficer introduced in evidence the record of
Appel lant's conviction on 5 June 1981.

I n defense, Appellant nade several notions related to the
adm ssibility of the court records, the |legal effect of the Texas
conviction, and the | egal adequacy of the Coast Guard proceedi ng.

After the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
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and specification had been proved.

The Decision and Order was served on 6 January 1983. Appeal
was tinely filed on 4 February 1983 and perfected on 20 May 1983.

I n Appeal Decision 2348 of 12 January 1984 | determ ned

that the record in this case was insufficient to support the order
of revocation and remanded the case to the Adm nistrative Law Judge
for further proceedings. As directed, the Adm nistrative Law Judge
hel d further proceedings on 23 May 1984.

FI NDI NGS OF FACT

On 5 June 1981, Appellant was the hol der of the captioned
docunent and was convicted for the possession of |ess than two
ounces of marijuana by the County Crimnal Court of Harris County,
Texas and was find $100.

The conviction resulted fromevents on 31 May 1981. Appell ant
was arrested for Public intoxication at Spencer Lounge in South
Houst on, Texas. He was taken to police headquarters, told to enpty
hi s pockets and then searched. A green |eafy substance wapped in
paper was found in the top left pocket of a pullover shirt that he
was wearing. Appellant was subsequently charged with possessi on of
marijuana in a quantity of |less than two ounces. On 5 June 1981 he
pl eaded guilty and was fined $100.

Sonetine after August 1982, the Investigating Oficer who
charged Appell ant received copies of the official |Iogbook of the SS
LESLIE LYKES fromthe Senior Investigating Oficer at MSO New
Oleans. The log contained an entry stating that Appellant had
possessed and used sonething believed to be marijuana aboard the
vessel on 20 June 1982. After considering the |ogistical problens
and expense of bringing the witnesses and evi dence needed to prove
the offense listed in the | ogbook to Houston, the Investigating
O ficer decided not to proceed with this offense. Instead he nmade
a check with the local authorities. This revealed the conviction
whi ch becane the subject of these proceedings.

I n expl ai ni ng why charges were brought agai nst Appellant, the
I nvestigating Oficer stated "If it wasn't for this log entry, no
charges woul d have been brought against M. Manley." |In addition,
the Senior Investigating Oficer testified that Appellant's father
had stated to himthat son was a user of marijuana. Appellant's
father, however, did not testify at the hearing.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant urges the foll ow ng:

1. The Adm nistrative Law Judge erred in anending the
specification follow ng receipt of the evidence to allege a
conviction on 5 June 1981 rather than 5 June 1982.

2. The record of the court conviction shows, on its face,
that it is not valid under state | aw.

3. The Conviction under Texas | aw does not establish a
narcotic conviction under 46 U S.C. 239a and 239b.

4. The hearing procedure inproperly denies the
Adm ni strative Law Judge discretion in fixing the sanction and
unreasonably places all discretion in the judgnent of the
I nvestigating O ficer.

5. The record of conviction does not sufficiently identify
Appel  ant as the individual convicted.

6. The circunstances of the offense charge do not justify
revoki ng Appellant's nmerchant mariner's docunent.

7. Appel lant's nmerchant mariner's docunent should not be
revoked based on the uncharged and unsubstanti ated events descri bed
in the | ogbook entry of 20 June 1982 and the oral statenent nade by
Appellant's father to the Investigating Oficer.

APPEARANCE: Stephen David Dix, Esg. of Schimrel and D x, 8300
Bi ssonnet, Suite 170, Houston, Texas

OPI NI ON
I

Appel | ant asserts that the Adm nistrative Law Judge erred in
anendi ng the specification to allege a conviction on 5 June 1981
rather than 5 June 1982. | do not agree.

Appel | ant argues that the amendnent was all owed follow ng his
pl ea and presentation of the record of the 1981 conviction. He
conpl ains that he never arraigned on the anmended charge.

The anendnent conplained of in this case corrected a
t ypographical error. Appellant in his brief does not claimhe was
surprised or unable to defend because of the anendnment. He did not
request a continuance to prepare a better defense to the changed
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date. On appeal he cites no authority which requires that he be
again arraigned on, or plead anew to, the anended specification.

Under the doctrines set forth in Kuhn v. C A B. 183 F. 2d
839 (D.C. Gr. 1950), the correction of such errors is perm ssible
and does not require reversal. See 46 CFR 5.20-65, Appeal
Deci si ons 2332 (LORENZO), 2209 (SIEGELMAN), and 2152 (MAGE). |
find no error requiring reversal in the actions of the
Adm ni strative Law Judge.

Appel | ant argues that the record of conviction in state court
shows, on its face, that it is not valid under state law. This is
not a basis for granting relief.

Appel | ant argues that under state court decisions the record
of conviction is not valid because it fails to show that he
properly waived a jury trial. Because of this, he asserts that
even state admi nistrative agencies would not recognized the
convi ction

These suspension and revocati on proceedi ngs are not the proper
forumfor a collateral attack on a state conviction. See Appea
Deci si ons 2201 (BROADNAX) and 2120 (McLAUGHLIN). The record of

the conviction introduced by the Investigating Oficer purports to
show a state conviction and contains the court seal. Appellant has
provi ded nothing to show that it has been vacated, reversed, or

ot herwi se declared invalid by a court with authority to do so.
Therefore, I will not inquire into the validity of the state

convi ction

Shoul d the state conviction indeed by invalid, Appellant may
seek to have it reversed, vacated, or otherw se set aside by a
court with authority to do so. The order of the Adm nistrative Law
Judge coul d then be rescinded under 46 CFR 5. 03-10.

Appel | ant asserts that the conviction under Texas | aw does not
anount to a conviction under 46 U S. C. 239a and 239b. | do not
agr ee.

Appel l ant argues that the definition of marijuana under Texas
law is different than the definition under 46 U S.C. 239a. In
support of his argunent Appellant cites Appeal Decision 1984

(RU Z) for the proposition that the Investigating Ofice nust
"...prove that the substance upon which the state charge is based
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falls within the federal definition..."

Appel lant's argunent is not persuasive. It is true that

RU Z reversed a finding based on a Texas conviction for a
mari j uana of fense because of the difference in the state and
federal definitions. However, RU Z had clained that the
materi al he possessed fell within a specific exception to the
definition of marijuana. Here Appellant offered no evidence
regardi ng the nature of the substance he was convicted of
possessi ng.

Appel l ant further urges that under Texas | aw possession of
marijuana is a relatively mnor offense but federal |aw
contenpl ates a nore serious offense. This argunent is m splaced.
46 U.S.C. 239a and 239b do not distingui sh between convictions for
felonies and m sdeneanors or between convictions for offense that
are or are not serious. They refer nerely to convictions.

As di scussed above, the fact that Appellant was convicted for
possession of marijuana is sufficient to sustain the finding of the
Admi nistrative Law Judge. See Appeal Decision 2303

( HODGVAN) .
IV

Appel l ant urges that the regulations inproperly deny the
Adm ni strative Law Judge discretion in fixing the sanction in cases
i nvolving narcotic drug | aw convictions. | do not agree.

This is an issue which | addressed in detail in Appeal
Deci si on 2303 (HODGVAN) aff'd NTSB Order EM 103 of 16 Decenber

1983. There is no need to repeat that analysis here.

V

Appel l ant asserts that the record of conviction does not
sufficiently identify himas the individual involved. | do not
agr ee.

The record of the state court conviction identifies Appellant
only by nanme. Appellant, in his brief, cites no evidence in the
record indicating that the court record does not refer to him

I n support of his position, Appellant cites two state cases:
Franci sco v. Board of Dental Exam ners, 149 S.W 2d 619, (Tx.
Civ. App. - Austin 1941); and Gentry v. Texas Departnent of
Public Safety, 379 SSW 2d 114 (Tx. Cv. App. - Houston 1964).
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Al t hough Texas courts mght not permt revocation of a state
license based on the limted information in this court record, | am
not convinced that the Coast Guard nmust reach the sanme result.
Appellant cites no federal court decisions or other authority

requi ring federal agencies to have nore identifying information
than is present here.

Whet her or not the court record pertained to Appellant is a
guestion of fact to be resolved by the Adm ni strative Law Judge.
Only when the finding of the Adm nistrative Law Judge is
unr easonabl e based on the evidence, will | disturb it. Appeal
Deci si ons 2333 (AYALA) and 2302 ( FRAPPI ER)

The Adm ni strative Law Judge's finding that Appellant was the
person convicted is not unreasonabl e under the circunstances of
this case. This is not to say that nore evidence is not desirable.
It, of course, is and may be required in sonme cases, especially
where there is evidence tending to show that a respondent and the
person named in the conviction are not the sane.

IV

Appel l ant urges that the circunstances surroundi ng his offense
do not justify revocation. | agree.

As originally received by the Commandant, the record in this
case showed only that Appellant had been convicted of a relatively
m nor marijuana of fense over one year prior to the date on which he
was charged. |In Appeal Decision 2348, ny earlier decision in

this case, | stated that this was insufficient to affirmthe order
of the Adm nistrative Law Judge under Coast Guard policy as set
forth in the Marine Safety Manual, COVDTI NST ML6000. 3 and earlier
appeal deci sions.

The evi dence presented on remand with respect to the
convi ction which was the subject of this hearing did not showit to
be nore serious than the bare record of the conviction itself.
Instead, it nerely confirmed that the conviction involved
possession of only a very snmall anmount of marijuana over one year
earlier while not acting under authority of a mariner's docunent.
In addition, the Investigating Oficer stated on the record that
had it not been for a log entry concerni ng anot her possible
of fense, Appellant woul d not have been charged. Thus, the
addi tional information concerning the conviction obtained on remand
still does not justify affirmng the Order of the Adm nistrative
Law Judge.

VI |
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Appel | ant asserts that the Order cannot be upheld on the basis
of the information concerning additional offenses presented by the
| nvestigating Oficer. | agree.

Appel | ant was suspected of possession and use of narijuana
whi |l e serving aboard ship based on a | ogbook entry. He was al so
suspected of being a user of marijuana based on the statenents
whi ch the Senior Investigating Officer testified that Appellant's
father made to himduring the course of the Investigation.

Under the Adm nistrative Procedure Act in 5 USC 554 (b) (3),
notice of a hearing nust contain "the matters of fact and | aw
asserted." 46 CFR 5.05-17 (b) requires that a specification state:
"(2) Date and place of offense; and (3) A statenent of the facts
constituting the offense.”

The specification on which the hearing proceeded all eged only
a conviction for possession of marijuana. It did not give notice
t hat Appellant's docunent was to be in jeopardy for possession of
marij uana aboard ship or for being a user of marijuana. Thus, the
requi renments for proceedi ng agai nst Appell ant's docunent based on
t hese of fenses under either the Adm nistrative Procedure Act or the
Coast Cuard's own regul ati ons have not been net.

For these reasons, the additional offenses, of which Appellant
is suspected, do not provide a basis to affirmthe order of the
Adm ni strative Law Judge.

VI

The question remains as to what the proper disposition of this
case is. The charge and specification have been proved but the
circunstances do not justify revocation

The Investigating Oficer initially has discretion to bring
charges or not in accordance with current Coast Guard policy.
Appeal Decision 2303 (HODGVAN). | have the power and duty to
supervi se these proceedings to ensure that the |Investigating
O ficer exercises his discretion properly with Coast Guard policy.
Appeal Deci sions 2377 (H CKEY), 2348 (MANLEY) and 2168
(COOPER). Under 46 U.S.C. 239b, | had the additional discretion,
whi ch no | onger exists under 46 U.S.C. 7704, to revoke a mariner's
docunent or not once conviction for a narcotic drug |law violation

has been proved. HODGVAN and HI CKEY supra. | have

occasionally exercised this discretion to vacate the Order of the
Adm ni strative Law Judge w thout disturbing the findings. See
Appeal Decisions 1513 (ERDAIDE), 1514 (BANKS), 1594 (RODRI GUEZ),
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2036 (SCHM DT) and 2095 (SCOIT).

This is an appropriate case to vacate the Order of the
Adm ni strative Law Judge but affirmthe findings. Since this case
was brought under 46 U.S.C. 239b, | may do so. This will allow
Appel lant's nerchant mariner's record to reflect his conviction,
should it be relevant in a future action, w thout revocation of his
docunment for the conviction charged here.

CONCLUSI ON
The circunstances of the offenses proved do not justify
revocation of Appellant's nmerchant mariner's docunent. The
addi ti onal offenses of which Appellant is suspected were not

properly charged and proved. They, therefore, do not provide a
basis to support revocation of his docunent.

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas on 30 Decenber 1982 is VACATED. The findings are AFFI RVED.

J. S. GRACEY
Admral, U S. Coast Quard
Commandant

Signed this 24th day of April 1985.

*xxxx  END OF DECI SI ON NO. 2388 *****
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